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CHANDLER, J., FOR THE COURT:
1. OnAugust 15, 2002, the Monroe County Circuit Court denied Harold Hood's motion to set aside
a default judgment entered againgt him, after the circuit court struck his answer to a complaint by Elaine
Mordeca aleging hewrongfully cut timber upon her land. Hood's answer was not alowed because of his
falluresto comply with discovery orders. Hood gppedls, asserting six assignments of error which we quote
verbatim. Finding no error, we affirm.

1. WHETHER THE TRIAL COURT ERRED AND ABUSED ITSDISCRETION IN
NOT SETTING ASIDE THE DEFAULT JUDGMENT.



2. WHETHER THE TRIAL COURT ERRED IN NOT HOLDING A HEARING ON
DAMAGES OR IN FINDING THE PROOF OF DAMAGES WAS SUFFICIENT.
3. WHETHER THE TRIAL COURT ERRED IN NOT REQUIRING PLAINTIFFTO
REAPPLY TO THE CLERK OF COURT FORENTRY OF DEFAULT AFTER THE
FIRST DEFAULT WAS CURED.

4. WHETHER DEFENDANT WAS ENTITLED TO ACTUAL NOTICE OF HIS
COUNSEL’SWITHDRAWAL FROM THE CASE.

5. WHETHER DEFENDANT WAS ENTITLED TO THREE DAY S NOTICE OF

THE HEARING ON PLAINTIFFS MOTION FOR DEFAULT JUDGMENT

PURSUANT TO M.R.C.P. 55 (b).

6. WHETHER THE TRIAL COURT ERRED IN NOT FINDINGASA MATTER OF

LAW THAT THE PLAINTIFF S CLAIM WAS BARRED BY THE STATUTE OF

LIMITATIONS.

FACTS

12. Mordeca owned land in Monroe County. Persons unknown to her cut the timber on this land.
Wilma Robertson and Wanda Allen owned land adjacent to Mordecai's land, and at some prior date that
isnot precisaly ascertainable from the record, they had conveyed the timber interest to their land to Hood.
Mordecai's attorney contacted Hood in 1998 and asked him if he knew the person responsiblefor cutting
Mordecai's timber. Hood denied cutting the timber, and told Mordecai's attorney that he had sold the
timber interest he purchased from Robertson and Allen to Wayne Moody. Mordecal filed suit against
Moody and John Doe on September 18, 1998, and Moody was served with process.
113. Moody caled Mordecai's attorney and told him that he had not cut the timber. Mordecai's
attorney again contacted Hood, and Hood told him he had sold thetimber rightsto Jerry Oaks. On August
24,1999, Mordecai filed an amended complaint against Hood and John Doe. Processwas served the next

day, and on October 18, 1999, Hood was served with plaintiff'sfirst request for admissons. Hood filed

no answer to the complaint nor response to the discovery.



14. On January 24, 2000, Mordecai filed a motion for default judgment and gpplication for awrit of
inquiry. On January 25, 2000, Hood received personal service of the motion and application. On
February 1, 2000, the circuit court held a hearing, and Hood personally appeared. Hood testified that he
had recently hired an atorney to defend the action, and that his mailing address was 1414 Hughes Road,
Columbus, Mississippi 39702. The circuit court granted Hood ten days to answer the complaint and
assessed sanctions of $730.

5. On February 10, 2000, Luanne Stark Thomjpson entered an appearance and filed Hood's answer
to the complaint and response to the plaintiff's first request for admissons. On May 4, 2000, Mordecai
mailed plaintiff's request for production of documentsto Thompson. No response was made, and on June
16, 2000, Mordecal filed amation to compel and mailed acopy of the motion to Thompson. On June 26,
2000, the circuit court entered an order setting a hearing on the motion for July 17, 2000.

T6. During May, June and July of 2000, Thompson made multiple effortsto contact Hood personaly,
and twice wrote to him via certified mail explaining the necessity of complying with discovery. Both of
these letterswere returned "unclamed.” Addefrom theinitial meeting in which Hood retained Thompson,
Hood only met with her on one occasion, outside her office as she was returning from a court appearance
on adifferent matter, and Hood told her he had not located the documents showing that he had conveyed
hisinterest in the timber on the land adjacent to Mordecai's, but he would find them and give them to her.
Hood never provided these documents to Thompson.

17. On the date of the hearing, July 17, 2000, Thompson moved to withdraw as counsdl, and the
motionwas granted. Hood did not attend the hearing. After the hearing, the circuit court entered an order
gating that if Hood had not responded to the request for production of documents by August 17, 2000,

Hood's answer to the complaint and answer to the plaintiff'sfirst request for admissionswould be Stricken,



and that Mordecai could then proceed to obtain judgment by default. A copy of the order was mailed by
certified mail to the address that Hood provided the court as his mailing address, but it was returned
unclamed. On August 30, 2000, the circuit court entered an order striking Hood's answers to the
complaint and plaintiff'sfirst request for admissions, and ordered that Mordecai could proceed to obtain
judgment by default. On the same day, the circuit court issued awrit of inquiry, an interlocutory judgment
on the writ of inquiry and a default judgment against Hood for $122,044.

T18. Mordecai persondly served Hood on November 6, 2000, with aset of interrogatories and request
for production of documents amed at discovering hisfinancial assets in preparation for collecting on the
default judgment. Hood did not respond to these discovery requests. Mordecai filed amotion to compe,
and an order was entered on January 29, 2001, setting a hearing for February 20, 2001, and Hood was
persondly served with a copy of thisorder. Hood did not appear at the hearing. On April 5, 2001, the
circuit court entered an order finding Hood in contempt and ordering his incarceration until he complied
with discovery.

T9. While incarcerated, on May 4, 2001, Hood filed a petition for bankruptcy in federa court, and he
was rdeased. On May 24, 2001 he filed to dismiss the bankruptcy petition, and on June 4, 2001, the
bankruptcy pleading was dismissed. On August 10, 2001, Hood filed the mation to set asde the default
judgment that led ultimately to this present appeal. And, on January 24, 2002, Hood filed yet a second
answer to the initid complaint and responseto theinitial discovery which had been stricken on August 30,
2000 for faillureto comply with discovery. On June 26, 2002, the circuit court held ahearing upon Hood's
M.R.C.P. 60 (b) motion to set aside the default judgment, and on August 12 issued an order denying that
motion.

ANALYSIS



1. WHETHER THE CIRCUIT COURT ERRED IN REFUSING TO SET ASDETHE
DEFAULT JUDGMENT

10. M.R.C.P. 60 (b) motionsto set aside default judgments are addressed to atrial court's discretion
and are subject to athree part balancing test. | n
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11. Inthiscase, Hood contends he had both good cause for default and acolorable defense. At the
hearing on the motion to set aside the default judgment, Hood belatedly introduced into evidence a copy
of a deed by which he conveyed his interest in the timber on the land adjacent to Mordecai's land on
August 25, 1995. A copy of this deed was dso attached to the second answer and discovery response
that Hood filed on January 24, 2002. Hood contended at the June 26, 2002 hearing upon hisM.R.C.P.
60 (b) motion to set asde the default judgment that when Mordecal's attorney first contacted him, he was
unable to remember precisay to whom he conveyed thistimber interest and he had misplaced his copy of

the deed. Moreover, Hood further contended that the document had been recorded but not indexed in the



Monroe County Chancery Clerk's office, which prevented his atorney from finding it before the default
judgment was granted. However, the record shows that Hood's firgt attorney, Thompson, testified
concerning Hood's failures to contact or provide these documents to her. Thompson's recollection was
that Hood had agreed to locate the deed, but he never contacted her to tdll of any problem in locating the
deed. Rather, her testimony was that Hood repestedly refused to communicate with her resulting in her
withdrawa asHood's counsel. Moreover, Hood statesin hisbrief that he did not retain his present council
until February of 2001, over four months after the default judgment was granted. The record is devoid
of any finding other than the findings of the circuit court that the excuse Hood offered for his default lacked
good cause.

12. Astowhether Hood had acolorable defense, therecordisnot clear asto exactly when Mordecai's
timber was cut, but Hood sold his timber interest to the adjoining land on or about August 25, 1995, and
Mordecail filed suit on September 18, 1998, 0 it would appear that a colorable defense might exit.
However, where thereis no excuse for delay and the potentia for prgudiceis clear, a colorable defense
aone hasbeen found to beinsufficient to reversethe denia to set aside adefault judgment. Guaranty Nat.
Ins. Co. v. Pittman, 501 So.2d 377, 388 (Miss. 1997). In Pittman, the supreme court found that the
possibility of ayear or more ddlay in submitting amatter to ajury demondrated pregjudicein that witnesses
and evidence could be logt to the plaintiff. 1d. That case is directly analogous to this one because the
passage of time caused by Hood's delay and refusa to comply with the circuit court's orders will prevent
assessment of damage and dteration of the evidence. New growth on cut over land completely changes
the landscape. Additionally, Mordecal was forced to proceed to afind judgment without knowledge of
the timber deed. Any new clam would not preval agang a defense of a one year Saute of limitations

raised by theindividua to whom Hood sold the timber rights. Miss. Code Ann. § 15-1-33 (Rev. 2003).



Therefore, thefailureto show any excusefor cause and the obvious prejudice to Mordecai's case, support
the crcuit court's decison to refuse to set asde the default judgment. Thereisno merit to this assgnment
of eror.

2. WHETHER THE TRIAL COURT ERRED IN NOT HOLDING A HEARING ON
DAMAGES OR IN FINDING THE PROOF OF DAMAGES WAS SUFFHCIENT

113.  The record shows that the circuit court did hold a hearing on August 30, 2000. Although the
record does not contain atranscript of what occurred at the hearing, dl four orders and judgments signed
onthat date - sriking Hood's answer, granting the default judgment, granting awrit of inquiry, and granting
an interlocutory judgment on writ on inquiry - reference the hearing, and the interlocutory judgment itsalf
contains three pages of pecific findingsof fact concerning the cal culation of damagesand the circuit court's
consideration of issues such as the size of the trees cut, the value of the timber cut and the cost of
reforestationand for adefault judgment. Hood'sargument concerning thisissueiswithout any factua basis.

3. WHETHER THE TRIAL COURT ERRED IN NOT REQUIRING PLAINTIFFTO

REAPPLY TO THE CLERK OF COURT FOR ENTRY OF DEFAULT AFTER THE

HRST DEFAULT WAS CURED
714. The centrd issue of this assgnment of error is whether the default judgment was entered as a
sanctionfor discovery violations, pursuant to M.R.C.P. 37 (b)(2)(C), or whether the default judgment was
entered for the more common occurrence of afailureto defend, pursuant to M.R.C.P. 55 (b). Therecord
shows that the circuit court was consdering the issue as a sanction for failure to answer discovery. The
July 17, 2000 hearing and resulting order left no doubt asto what the circuit court intended to do if Hood
continued to frudtrate discovery procedure. However, inexplicably, the actua order granting the default

judgment, which was entered on August 30, 2000, states that the default judgment was entered pursuant

to M.R.C.P. 55 (b) (2). Theorder doesnot indicate that Mordecai's attorney drafted it, but it is clear that

10



Mordecal had prepared an order for default judgment much earlier in this action that was based on
M.R.C.P. 55 (b), so it is possible that this clerical error came about from the cutting and pasting of
documents common to the legd practice. Regardless, of how the clerica error came about, it isclearly a
clericd error, and the default judgment was granted as an extreme sanction for discovery abuse.

115. The question raised by this assgnment of error is whether Mordecal was required to first obtain
an entry of default by the clerk of court, pursuant to M.R.C.P. 55 (a), prior to obtaining the default
judgment based on the entirely separate ground of discovery abuse, pursuant to M.R.C.P. 37 (b)(2)(C).
This question has not been specifically addressed by the supreme court. However, the supreme court has
afirmedaM.R.C.P. 37 (b)(2)(C) default judgment where no application of an entry of default by the court
clerk was obtained. Amiker v. Drugs For Less, Inc., 796 S0.2d 942 (1 3) (Miss. 2001). Moreover,
the commentsto M.R.C.P. 55 aso provide, "[t]hefact that Rule 55 (a) givestheclerk the authority to enter
adefault isnot alimitation on the power of the court to do 0. And, the paragraph proceeding this quote
fromthe comment expresdy indicatesthat M.R.C.P. 37 (b)(2)(C) isatotdly distinct avenuefor obtaining
a default judgment than the provisions of M.R.C.P. 55. Furthermore, the comments to M.R.C.P. 55
indicate that the purpose of M.R.C.P. 55 (@) is to require the clerk of court to examine the affidavits to
determine if aparty isactudly in default for falureto plead or defend. Thisissueisnot presentinthiscase.
There was no doubt that Hood had entered an answer. It was that very answer that the circuit court
ordered be stricken, which led to the default judgment. Additionaly, asmorefully discussedinIssueFive,
once a default judgment is entered, it istoo late for adefaulting party to cure hisdefault viaM.R.C.P. 55,
and hisonly avenuefor relief becomesthe separate, and more rigorous route of M.R.C.P. 60. Thisissue

is without merit.
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4. WHETHER DEFENDANT WAS ENTITLED TO ACTUAL NOTICE OF HIS
COUNSEL'SWITHDRAWAL FROM THE CASE

716. Therecord is clear that Hood's attorney, Thompson, contacted him at least three times soliciting
his hdp in answering discovery requests, and she informed him that she would withdraw if he continued to
refuse to communicate with her. A copy of the July 17, 2000 order ordering that his answer to the
complaint and the first answer to the plaintiff's first request for admissions be stricken was mailed by
certified mail to the addressthat Hood provided the court. It wasreturned unclaimed. Itisironic that Hood
would now seek to place any fault with the attorneysor court sysseminvolved inthiscase. ThisCourt has
held that while a party must receive at |east five days notice of any hearing on amotion, two weeks notice
of an attorney'swithdrawal wasample noticefor aparty to obtain new counsd. McDonald v. McDonald,
850 So.2d 1182 (111 18-20) (Miss. Ct. App. 2002). Inthiscase, counsd withdrew on July 17, 2000, and
mailed notice to the address Hood had provided her. The circuit court struck Hood's answer and sngle
discovery request on August 30, 2000. This assgnment of error is without merit.

5. WHETHER DEFENDANT WAS ENTITLED TO THREE DAY S NOTICE OF

THE HEARING ON PLAINTIFFS MOTION FOR DEFAULT JUDGMENT

PURSUANT TO M.R.C.P. 55 (b)
f17. Asdiscussed in the third assgnment of error, this default judgment was rendered pursuant to
M.R.C.P. 37 (b)(2)(C). Thecommentsto M.R.C.P. 55 make clear thisis a separate and distinct route
to adefault judgment. Therefore, the three day notice provision of M.R.C.P. 55 (b) is not applicable to
thisaction. Moreover, the commentsto M.R.C.P. 55 state that the notice provison of M.R.C.P. 55 (b)
operates in the manner of a shield to protect a party who has evidenced the intent to defend against an

asserted claim, and dlow him the opportunity to gppear and explain why an entry of default should be set

aside prior to acourt entering an order for adefault judgment, after which adefaulting party’ sonly avenue

12



of relief isunder the lesslenient terms of M.R.C.P. 60 (b) for rdief from judgment or order upon mistake,
inadvertence or newly discovered evidence. Chassaniol v. Bank of Kilmichael, 626 So. 2d 127, 134
(Miss. 1993). In this case, Hood not only evidenced an intent not to defend, he aso exhibited an intent to
evade the jurisdiction and power of the court to finadly digpose of this matter in accordance with the laws
of Missssippi. Inthisassgnment of error, Hood attempts to use the shidd available to awdll intentioned
defendant who finds himsdf in a pogtion of technicd default as a svord againgt Mordecal and the circuit
court. Thisissueiswithout merit.

6. WHETHER THE TRIAL COURT ERRED IN NOT FINDINGASA MATTER OF

LAW THAT THE PLAINTIFF S CLAIM WAS BARRED BY THE STATUTE OF

LIMITATIONS
18. This is an afirmative defense which must be pled under M.R.C.P. 12 (b)(6). In her brief,
Mordeca assartsthat Hood's initid answer, which was prepared by Thompson and later stricken by the
circuit court, failed to raise this affirmative defense. However, this assertion is incorrect, and the record
afirmatively shows that the first answer raised the defenses of both the generd failureto state aclaim upon
which relief can be granted, aswell as the more specific defense of a Satute of limitations. However, as
previoudy discussed, that answer was stricken for failure to abide by discovery. On January 24, 2000,
nearly a year and a half after the default judgment was granted, Hood' s present attorney filed a second
answer attempting to raisethis defense d ong with the bel atedly discovered deed of timber rights. A default
judgment isafind judgment on the meritswhich extinguishesal clamsor defenses, raised or unraised, that
gem from the occurrence giving rise to the action. Franklin Collection Servicev. Sewart, 863 So. 2d
925 (110) (Miss. 2003). As such, the only avenue for Hood to reopen the pleadings and assert this
defense was through aM.R.C.P. 60 (b) motion. Asdiscussed in the first assgnment of error, the circuit

court did not err in denying Hood' s M.R.C.P. 60 (b) motion. This assgnment of error is without merit.

13



119. THE JUDGMENT OF THE MONROE COUNTY CIRCUIT COURT ISAFFIRMED.
STATUTORY DAMAGES AND INTEREST ARE AWARDED. ALL COSTS OF THIS
APPEAL ARE ASSESSED TO THE APPELLANT.

KING C.J., BRIDGES, P.J., LEE, IRVING, MYERS AND GRIFFIS, JJ., CONCUR.
BARNES, J., NOT PARTICIPATING.
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